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On 26 November 2009, tha Licensing Commyttee (‘the Committed'} of

lay

Blackburn with Darwen Borough Coyncyl {"the Louneil’) met tq Teview ;’,;'ié‘_;‘,"ﬁﬁ,.ﬂ,“"’”"
Tecommendations it fiad | eclded to make o 1 October 2009 for the i
approval of the E7 for yse a5 hackney corriage ocally, It decided ey g Gyobnien
5010 rasponse to a drivers' paticion 0pposing the £7, -ioiie H‘L‘T‘"
: . Einyma Vb

The outeoma of the 26 November 200y Meeting was, in effect, vo CONSUTANYS
reverse the earller decision ang withdyavy the existing racommenations, P aine oty
The meeting is reported In this way in thia tax{ prass: s

“nlbiout S Hackney drivars tame to the town hall op Thursday night to

Protest agafnst the pew Vehieles, knowri s Eurgcabs,,

After a loiig debate, thy committee yecommenday ¢ Peugeols woye

Fiat-granted Heenses, The figt dectslon will be madg by Tory execytive Srechina

inember Alan Cottam, fraud Panct

Cnmmi"u:ee chair Sajid Al said: We voled tq stek with e black gabs,
IEs what the drivars warited. Labour committen mamber Jim Smith
" added: 4k was chaos at the megting'?

See further: http:?’ftaxi-dri\'er.co.Ul(/ﬂthBZ/vieWtﬂpic,php?.fh‘f 2952
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We have considersd this Feport and “accounts given ta our client

alongside the documents that were befare the Committee, We have
advised that it declsion fs unluwfyl and amenable to challange by way
0F a judiclal reviey clairm, that there dre ongolng unfawfyl fRilures on
the Couneit’s PAIL £ discharge legal dutles to which 1 s subject ang
that our clignt 15 entitled to seel damages for thase that relate to
breach of EU [ay in line with the Principles n Francovich Vi ltalton
Republic [1991) rer 15357 and Brasserie. it PRchetr f Factortame (No

4 [1996] QB 404,

This latter is writiten fn accordance with the Judiciel Review Pre Action
Protocol and Apifl 2009 Practice Direction on Pre Actfon Conduct with
which you will be famillar, & {5 intendad to glve the Councl ap
Opportunity to reconsicer its’ position expedrt-iou'sly:_an'd,_ having dong 50,
{0 agree to reinstate the recomimendations and promptly determine e
9uestion of whather the £7 shoiild be leansed |n & lawfl manner, We

SR8 N0.reRson why that camof heppen before Christmas.

Our elient trusts sich 5 claiim wilt not be necessary; the legal position 15
Yery clear, Onge the Licensirig Committee’s members have bean
Properly ndvjsed by you, e are confident 2 lawful decision will he
radze; -as foreshadowed by that of 4 Octoher 2009,

The derails of the legal advisers, if any, dealing with this; thair

reference detajls: address for reply and sarvice of court documents

Our detafls are Biven on the letterhead above, This matter is befng deuti
With by John Halford, & Partnor in-the Publi¢ | ay and Ruman Rights

epartment under refarsnce “JHL". Please adyise s Whether yau wiil
be using externa] tegal advisors and, i 5o, of thair Tdentity,

The detatls of the natter being challenged

These are:

1. the ongoing unlawful breach of Articta 28 EC by the maintanance
of a Heensing policy which amounts to ap unlawful import
restriction; d

2, the angoing unlawfi Breach of the Disabflity Discrimination Act
1995 ('the DDA') by failing to haye due regard to the statutory
irmperatives isted i seqttan 494; and

3. the declston of 26 Noyermper 2009 which breaches section 21k
DDA alang with pubtic fa Standards of rationality and faitness,

F. 2
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Factual backgroymg

Tha Council’s hackney Calriage teensing policy Is based on the Londen
Public Carrlage Dffjce’s Conditlons of Fiiness, They presetiba that
hackney carriages must have turning circle {with the steering at full

lock) which Is tighter than that of the E7 taxi, This reﬂuirement dates

TeMmAiNs part of the hackney cab licensing policies 1n a thy number of
autheritias in the (K, Most authoritjes, Including larga citiey And towns
SUch a8 Birmingham, Edinburgh, Glasgow and now Liverpool haye
abandoned i andd now lcenses the E7. Np 1ssues-as.to'safety have- arisen
85 & result, On the £ontrary, many drivars prefer.tha E? a5 do Many
passengers. The tax i especially popular with Wheelchalr Lsers betauge
It has & larger internal floor area, allowing virtuglly all modals of
wheelchait ko ha twned and safely seclired and more Foom for othar
passengers,

, The E7’5 base is manufactured in France Imported kg the Uk by

our client, It thap Further adupts the vehicle far ‘~épECSa£fst s ag p
hackney eab and Sells or leases It £6 drivers i authoritias that ficense j.
In"those that do not, there {g a near manapoly enjoyed by our cliantts UK

based competitor, Lopdon Tanlsntemations]

Turning to Blacklsuin, 1n Maren 2009 theCouncli’s Executive Member, Mr
Cottarm, Feviewad itz licehsing policy and decided {6 matntain 1t, Mg
Teasons for doing so0 are ohacure and We-segk information about them

below,

On 17 Septermnbay 2009, the Counell’s offfears (entirely appropriately)
advised the Licensing Committae that this decision had to b ravisitad f
the light of 4 fudiela( review ruling i the test Gase R fon the application
of (1) Alma Tuni {2) AMled Vehictes Ltd) v Liverpuol City Coinent
{Dafandant) arief Equalitias & Human Rights Commission {Intervener;
[2009] EwHC 2356-(Admin) {"Lunt’). ; .

On 1 October, the Committee decided to maka the recommendationg
mentioned abave, most signiffcantly that the Councl should:

“... amand existing palley I lne with findings of Hegh Canrt ritling a
Liverpon] Councl Istcl, which would dllow alternative purposs buil
vehieles {Peugeot E7),7 g

For reasons that are. alse obscure, Several weeks Passed viithout a
declsion being made on these recommendations.

i appears, however, that » Hroup of drivers banded together to protest
about this decision ang the Licensing Committen declded to reconveng
to hear more of ‘what they had so say. This led directly to the 2g
November 2009 decision. 1t was not the coursa tecoinmended by
offlcers, They simply proposed that the chjections be noted and that the
betition be included with the riaterial to be tonsidered by Mr Cottam
When he came to make his decision,

)7
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1t 15 worth nothg that the officers' report for the 26 Nevember 2009

neating offers no Justification for the effects of malntaining the ecurrent
licensing policy in terms of Article 30°EC or-the DDA, Nor does it record
there having been any Impact assessment of those effects upon disabled
bersons for DDA purposes, The Tepoit makes no mention of congultation
with jOUT client ar with disabled peaple logally ejther {Indeed there wag
none),

In relation to fhis last polnt, we draw yotr attention to the Counci's
emphatic comimitment to undertake proper Exjuality fmpact BESEsSMEnts
when malting policy decisions such as these, Its clryent Disabitity
Equalities Polfcy states at pages 15-16:

"At the Blackburn vith Daryen Councll we need to understang Vhather
DU Seryices are meating evaryore's needs and that people who feed
our services have accass Eo them, To help us to to this we carry-out an
Equality Impact Assassmatit.,

The Barough Counell hys been canying ouit Equality Impact Assessments
ona nmbst of polictes and services since 2004, Assesstnents will he
carried out on nevt policies and iervices, as they are developead and
aVer time-on all athey exlsting policfes and sorvices, v

"Our ¢lient was 1ok informed by the Councit abaut the 74 November 2009
meeting in-advance or afterwards, [t laarned of the dacision through the
press report quoted above;

Legal framewark

Hackney cab ticensing powers

be licensed a5 such by thé'resptmsible local euthority, Subsectlons 47{1)
and (2) provide ns follows: :

“Licensing of hackney cartlages

{1) Adistrict council may attach to the grant of 4 licence 0f % hagkney
carriage under the Act of 1847 such conditions as the distyict counclt
may consider teasonably necess aly.

{2} Without prefudice to the Renerality of the foregolng subsection, o
disbict cotmell may require any hackney carfage Heensed by themn
nnder the Act of 1847 1 hg af stieh dasign. or fpapearance or'bedr such
distinguishing maris as shail clearly {dentify 1t as z hackney carriage,”

The “Act of 1847" §; the Town and Palice Clauses Act of that year which
defines “hackney carriage” In this way at section ki:H
"Every wheelgd carrlags, whatever may be its form qr constuckion,
used in standing or plylng for hire fiy any street within the presceibad
distance; and eVery carrlage standing Upon any street within the
breseribed distanca, having thereon any numbered Plate required by

P.

{
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this or the specal Aat 1o be fixed upon » hackaey = TETTY
theraon any plate resembling or intended to resemble any s
#foresafd, shall be degmeg 0 be & hackn

of this Ack;
"hacknay tarrage” shail he Suffleient

provided always, that no stage coach

o plylng for PRssengars to be carrfeq
duly eensed for ghat purposs, and hayi

ey cartfage within th
and in all proceedings at  Jaw or othierwise the term
to describe any Such tarpipge:
sad for the purpose pf
for hire ak separite fa
ng therson the Prapern

o, 7678 P, 5

o1 Raving
h plate as

standing
fes, and
mbered

plates requived by law to he placed on syeh Stage coaches, shall be

deemed to be g Imclney curriage within tha meaning of tils Act,”

torwhich section 37 of the 1847 Act adds:

“The toramissionats may fiom time to tf

the prescribed distance, or i o dist

the speefal Act rafars, {which iy

i nnce is
miles from the Gangral Post Qffice of th

that case shall
prescribed distance,) wich number of hachney coache

me Heenge to ply for hire within
prescribed, within five
& ¢ity, town,

or place to which
be desmed the

S U cirrkages of

any kind or description adapted to the carrlage of parsans s thay think
ﬂt."

These diseretion ary powers
i

which lacal authorities have to prant or

flse licenses and tp Impose conditions must be exercised sbject to

the constraints of EU law, domestic statyte A pulitie taw prineiples

El law

Taking these in turn, Where & measure hindars fntra-
Is unlawful under Article 28 EC unless it can ba o

Community trade, i
agently justified by

reference to the conditions set out iy Article 30 £C or the Mandatory

Tequirements referred to in the case law of the
Justice on free mavement of poods (seé Case 8/74
Dassanvilie [1974) FCR 837 AL para. 4 Caye 120/73
Bunda_smannpulv’ermn’tung i Branntwedy {

449, at para, 8)

The burden of proving that the measire In qhestion s

Justifiable goal and i prapartionate falls on the A

case the Councll),

The DA

fewe-7,
‘Cassis de Difo

Ewropesn Court of
Procureur dy Roj v !
enlrafe A v,
W) [1979] ECR

BIVas an olbjectivaly
ember State (in this

As to domestic strtutory constraints, the DDA {as amended by the 2005

Act) provides as follows:
“218 Diserimination by public suthoritias

(DIt s unlawful for g

disabled person in carsying out its functfons,..

public uthority to diseriminate

afainst a

———
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It continyas:

“2)  For the pUrposes of saction 218(1), & public authorlty alsp
discriminates against a disablad persan If—

(8) It falls to comply with a duty imposed oi 4 by section 71K in
circumstances in which the effect of that fallure is ko male ft=

) impossivle or unreasonaply diffleutt for the disabled
perion to racalya iy banefit that s or may he confarved, o

(if)  unreasonaply adverse for the disabled parsun o
exparlence buing Subjactad o any detriment to which a
“ Person i of may be stbjected,

by the carrying-out of a finction by*thuut_hnmy; and

{b) it cannot show that Tt fallure comply with that duty is
Justified undar subsection (3), () o {7)(c)

21E Duttes for purposes of section 21 D(2) to make adfisstrah |

(1} Subsertion (2) applies wheord a publie authorlty has a practice,
policy o pracerdura which makes ft— '

(8]  Impassible or Unreasonably difficult for tisabled persons to
recelve any benefitthat {5 or may be conferyed, or

(b)  unreasonably adverse for disabled persons to experignce
heing subfected to any détriment to which a person is or may be
subjected,

by the carrying-out of 4 function by the authority,

) It 15 thae duty of the apthority to take such steps & it is
reasohable, Iy all the clicumstances of the cage, -for the authority to

have to tale 1 order ko change that practice, policy or pracedure so
that 3t ne (onger has thyt effect.”

It follows that, when exerclsing thelr dscretion o eensing matters,
local authorities wil] act unlawiully by failing to discharge the section
21E reasonable adjustments duty ‘where 1 aplges, In Lunt, the tyfal
judge, Blake J, laid down a six step test to he #ppled to determine.

whether this duty should be dischargeq by making the adjustment
saught:

“1, Did the [authority] have a Praciice policy of procadure?

2. Did that practice palicy or - procadure rmale It fmpossible op
unfeasohably difficutt far disanleg Persans to recefve any henefir fhat
15, or may be, tonferrad by the [authority]y

3. M 50, 15 4t undar duty to loke el Stens as (s reusonable in alt the

tirculustances of the case for it to thange that practioe peliey and
Procediire 5o it uo longer hag that effecty

4. Has the Jauthorikty] failed ko caimsply with ts duty to take such steps?
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5. If 50, s the effect of tha failire such %5 to make it unrensonably
difflcult for [a disabled person] ko nceess suich benefit

6. If 50, can thy fauithority] show that its faflure to comply is Justiffed tn
that althay

), 1t reasanably holds an opinfon tht the nenveomplance {3
NRCEISETY T order not £p endanger the healeh or safely of any
other pergon; or

b). its fallure is. Justified s & propartionate means of achleving
another legitimate alm”

Referring to Sedley LJ in Roads v Central Traing ['2004] EWCA Civ 1541,
he judge confiriad that the duty to make réasonable adjustments to
the taxi lcensing policy was:

“not..a mintmal dyty, but seeks broadly to put the disubied PRfIoN aS

far as reasonably practicable i o stilar pesition to the-ambulant user
of & taxd”,

Considerations to which regard thost he given when exercising
iliseretionary licensing powers include those that Parllament has made
Televant by statyte, including those: listed under Sectlon 494 DDA, That
provides:-

“49A General dusty

Every public authoiity shall fn CALrying outts functions have due regard
to~ .

() the naed to elinnate discrimination that & unlawful under
this Act;

(b) the need to eliminate harassment of disablad persois thyt i
related ko thetr disabilitias H

{c} the need to promote equality of oppartunity befween
disabiled persous and other persens;

(d} the nead to take steps to take account of disabled persons
disabillties, even where that invalves treating disable persans
more favourably than other persons; -

{e) the nedd (o promate positive attitudes towards diisahled
Persons; arid

(1) the need to encourage participation by disabled persons
public life,”

We refer to these Hste;d needs as the 'statutory imperatives’ helgw.
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Public law stanelards

Licensing anthorities must gt rationally and faltly {a reguirement that (s
especially important as they are quast judiclal bodles), Falrmess requires
hat a person or body that may ba deprived nf & benefit t) ey enjoy as a
result of &n administiativs declsion shoild have {at a minimum) the

requires the decisian maker ta fnform them of the ‘case ngainst! thei
retention of the benefit sq that those reprasentations can he nformeed

Tha fs5ues iri this caza

The interplay between piese legal pravisions wag diractly i lssus in the
Lunt case. This was brought by M Luyt (8 wheelchair vser who, lile
many others, canhot travel safely in a velicle that does meet the
London Conditlans of Fitnags because her wheelchalr cannat be turned
and sectired) and by Alljed, We acied for bath claimants, The Equalities

reasonable arfustrnents duty 1o fuestions of hackney cab licensing
{(Which 3s thal_a ressonable adjustment by way of licensing the E7 Is
reguived 4t law).

safety,

Blalwe J agreed, He directed the Council tq give weight to the emafls
Mlled had collected fram other author{ties:

“Indicating that na safety concerns arose regatding the E7 efther ay
egarding sliding doors, tarntng cirle gr anything else”

and the "cagent” Edinpurgh report (para, 59).
He added that he had: '

“greab diffioulty m seeing how descant from 2 commarcial vehicle
designed o carry paople which has 3 sliding door con be satd to
reprasent a safety ssve given the scale of the use of sucl vehicley n
London and elsewhere 23 private hire vehicles precisely for that
purpose” (pura, 81(i)), . )

He found that that the fact that the. €7 is used ay » public hire tai
extensively in the UK withoyt reported inclelent "is » compelling source
of relevant evidence that would have Lo be'addressed”, that it wag

By

§
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“particutacly notable that na toneerns fiave been reported 1 Liverpoal

ILsslf resolting from the dropping off of passengers by E7 vehicles
licensad in ntlghbouring authorlties”

and that “fhie practice and eXperience of other authorities over g
reasonable peried of £ime cannot he fanored” (paras, 81(it), {iv)).

he also noted that while the turning civela may b

“useful for the avoidance of thies ol turns i narrow: strests where
somaune seeks to specifically hall & passing taxl.. where a particutar
abtessmient has been made s ko the safety donsideration of this fssue,
3 1t has In the Edinburgh study, tha Uverpool Counell would have ta
constder Whethar # has cogant basis for disugresing with such

evidenca dndyihy",

Secondly; the clamants argued that, despite the existence of an impact
assessment, Liverpool had falled to discharge Its statutary duty under
section 494 DDA to have due regard tn the heed to promote equality of
upp;jrttmity for disabled persong and to encobrage their participation in
Public Uife, 5

Blake J agreed ¢hat this was also correct: the LCouncil had fafled to
appreciate the Jmpact of malntaining the current: leensing policy not
onfy on users of larger wheeichalrs such as Mrg Lunt, byt also on those
that could be turned and secured with difficuliy, The evidence {which

was not confined to circumstances fn Liver‘pool) established theie are

"serlovs difffoulties for g class of wheelchair users” ag tof that clags
there are some, ke Ars Lunt, who could nat aceess the safe and secure
position at all” (para. 40),

Thirdly, the claimants argued that Liverpool had failled to comply with
fts duty under section 21E(2) DDA to take reasanable steps to ensure
that its taxi licensing poticy did not make It fmpossible or unreasonably
difficult for disabled people to receive the benefit intendead ta ba
conferred (access to ackngy cabs). Applying the six step Lest, Blake J
again agreed [paras, 640 and 81(v)).

Blake J also found that the daciston was basart on & materisl error of
fact as to the safsty and accessibility of current flast vehicles, He
ordered that the deciston be reconsidered and awarded costs,

Liverpool reconsidered, ironically on the same day as Blackhurn with
Darwen Boraugh Councit's own Licensing Committes met. However,
Liverpoal’s Licensing Committee Ueensed the E7 hy a Lmanimous
resolution. Two  days eartier, Norwlch City Councl’s Repulatory
Committee made an identical decision, It had eriginally baen thallenged
alongslde Liverpuol, but the proceedings wera sett(ed when it agreed 1o
reconsider on sceaptable terms,

The legal position following Lunt is sfraightforward, In aach licensing
authority that continues to base Its policy an the Conditions of Fitness,

therg is a restriction o

11 fmports and disabllity discrimination in the farm .

P

9
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of & faflure to make a reasanable adjustment. Both call for justification
(by the authority itself) Bnd absent that Justitication, o proportionality,
there will be an ongoing, unlavful failure to comply with Artiele 28 E¢
and section 21E of the ROA,

An suthority contemplating maintaining licensing policy based on the
Conditions of Fitness rust asi fself;

1. Iy & refusal to license the E7 tai justified by cogent evidenca
demonstrating a legitimate public safety concern, and strictly
limited to what is necessary to achiave the lagitimate aim of
protecting public health?; and

2, does the eyldsnce op safety similarly justify - on the same
basis - a fallure to make s "reasonable adjustment” to the
taxl. leansing palicy by approving the E7, in ordar 1o aveld
continuing unlawful discrimination contrary to sections 24B-
Z1E DDAY -

Where there is no evidence before the authority that wauld enable 1t to
unswer hoth questions positively, the only legal cption s §o approve the
E7 immediately. Matters such as the convenlerice of the furning ¢ircla
and drivers® views or financial Interests are legally frrelevant and to. tale
account of them s Irratanal becase, 45 a matter of [aw, they can never
justify a restriction on the free maovement of goods, or disability
distrimipation, .

It 15 not tawrul for authoritios to deliberately seek to, or by default,
evade EU law, Simflarly, authorlties are subject to an ongoing duty to
discharge section 494 DijA. They must do so by having meaningful due
regard to each of the Usted statutory imperativas and, whera adverse
impact fs identdfieu, consiclering hiaw 1t might. be mitigated: see R {Elsai)
v Nattonal Insifiiste for Clinical Excellence & Okhers {2007] EWHC
(Admin) 1941 at [92],

Aut'ho_rities cannot, then, simply await a Licensing application or Yequest.
ta-amend their policies befora tey grapple with the consetuences of
Lunt,

When an authority has, Mke the Council here, cofmitted Itsalf to
uilertaldng impact assessments when discharging fes sartion 494 duty,
s failure to do so will amoint t0 8 frae standing lagal erors sew R {iaur
& Shah) v London Boroug) of Ealing [2008] EWHC Admin 2026 at. {271,
Returning to the events of 16 Navember 2009, plainly thé Council’s
Licensing Committee erred aw and there are ongoing failures to
comply with Artiele 28 EC and the DA,

First, the Licensing Cominittee's decision was based whotly on u factar
of no legal Televance, “what the drivays wanted", according to the
Chair,
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there was any evidence demonstrating a lepitimate publlc safety
concern that could amount to g Justification for Article 30 EC and
section Z1E DDA purposas, Had it done 50 1t could only have concluded
(as did Liverpont and Norwlch that same weeld) that there was none,
Having dane that the only lawful course was to récommened immediate

licensing of the E7, a Tecommendation Mr Cottam should have acted on
inmadiately,

Third, the Committes ought to hava had before it an assEssment fo
enable it to discharge its section 494 duties, It did not,

Fourth, disabled peple ought to have heen consulted Tocally to infors
that assgssment, They were nok, If the repart Is accurate, disabled
Pecple’s interests ware treated either as an frrelevance ar possibly even
with contempt. Thit 5 unagceptable,

Fifth, our cllent oughit to have baen given ngils of the meeting and the
opportunily to make representations about being patentially deprived of
the benefit of the recommendations of 1 Octubar 2009, It was not.

Tha datails of the aCkion that yau, the proposed deferidant, are being
asked to take

Undertake to:

1. reconvene the Lleensing Committee urgently to reconsider
its position;

. L provide proper adyice 11 ine With the pulnts made above;
3, arrange to canvass the views of disabled people; and

4, arrange for Mr Gottam fo promptly determine the quiestion
of whether the E7 should be licensed n atawful manver,

The detaifs of any interested parties

Disabled peaple unaple to safely use current fleet vehicles are

Interested parties to this claim i oyr view, We intend to publicise the
fact of the proposed claim in the press and throtigh: ‘

BADDAG

9 Farfleld Drive
Lower Darwen
Darwen

BB ORJ

so that thase who may wish to participate may da so.

second, the Committes did not foeus on what was relevant, whether

P
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Detalls of any fnformatian sought; and documents that are requested
45 :‘elevapt Brid necessary

You are asked to address the follewiy Quastions requests using the
enumeration balow, Where you ara ynghie or umwilling to do so; please
Say 5011 terms any #ive full reasons,

Pledse:
1. provide My Cattam’s reasons for the 27 March 2009 decision along

with any contemporanenus record of those reasons and Goples of
documents taken Into account by-hir iy reaching it

Bt

eiplaln why no  action was taken to  implement the
Iecommendations mads 1 October 2009;

ey

provide the Licehsing Comiinierea’s reasons for {ts 1 Ottober and
26 Navember 2009 detisions along with any contemporanecous
record of those- ressgns and coples of documents taken into
account by them;

4. explain’ why there Was no consultation with Allied or igablad

people and their representatives hefore Mialdng the decdsion of
Getober 2009:

8. explain Wy there was no disablity equality fmpact Assessmant .

Prepared to fnform the 27 March, 1 Gctober and 26 November
2009 decistons; and

6. provide any record Madea nfltﬁérpmeedfngs of the 26 November
2009 meeting (whether electronte, or officers’ manuscript notes
transeribed if they are-not casily legible).

Reply data / concluding remarks

Please acknawledye raceipt. of this etier by retyrn. Wa look forward to
hearing from You substantively by close on 18 December 2000,

Yourg faithfully

BINDMANS LLp
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